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Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal an opinion and order of

the Administrative Law Judge filed September 26, 2013. 

In said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:

1. The claimant has proven by a
preponderance of the evidence that the
surgery recommended by Dr. Knox is
reasonable and necessary for the
treatment of her admittedly compensable
injury.  Therefore, she is entitled to
the surgery recommended by Dr. Knox.
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2. The claimant has proven by a
preponderance of the evidence that she
remains in her healing period.

3. The claimant, having proven that she
remains in a healing period is entitled
to temporary total disability.  The
claimant has proven that she was within
a healing period and totally unable to
work from February 7, 2012, until such
time as she is released to return to
work.  The claimant is entitled to TTD
benefits from February 7, 2012, until
such a time as surgery is completed as
recommended by Dr. Knox, and the
claimant is released to return to
employment.

4. The claimant’s attorney is entitled to
the appropriate attorney’s fee based on
the above findings.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm the September 26, 2013,

decision of the Administrative Law Judge, including all

findings of fact and conclusions of law therein, and
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adopt the opinion as the decision of the Full Commission

on appeal.

All accrued benefits shall be paid in a lump

sum without discount and with interest thereon at the

lawful rate from the date of the Administrative Law

Judge's decision in accordance with Ark. Code Ann. §

11-9-809 (Repl. 2002).

Since the claimant’s injury occurred after

July 1, 2001, the claimant’s attorney’s fee is governed

by the provisions of Ark. Code Ann. § 11-9-715 as

amended by Act 1281 of 2001.  Compare Ark. Code Ann. §

11-9-715 (Repl. 1996) with Ark. Code Ann. § 11-9-715

(Repl. 2002).  For prevailing on this appeal before the

Full Commission, claimant's attorney is hereby awarded

an additional attorney's fee in the amount of $500.00 in

accordance with Ark. Code Ann. § 11-9-715(b) (Repl.

2002).

 IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

 
 
                                                       
                        PHILIP A. HOOD, Commissioner

Commissioner McKinney dissents.
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DISSENTING OPINION

I must respectfully dissent from the majority

opinion finding that the claimant has proven by a

preponderance of the evidence that she is entitled to

additional medical treatment in the form of cervical

surgery as recommended by Dr. Knox, that she is still

within her healing period for her compensable neck

injury, and that she is entitled to temporary total

disability benefits from February 7, 2012, until such a

time as surgery is completed and the claimant is

released to return to work. 

My carefully conducted de novo review of this

claim in its entirety reveals that the claimant has

failed to prove by a preponderance of the evidence that

the surgery recommended by Dr. Knox is reasonably

necessary for the treatment of her compensable injury,

and should, therefore, be denied.  Further, I find that

the claimant has failed to prove by a preponderance of

the evidence that she remains within her healing period

and is totally incapacitated from working as a result of

her compensable injury. 

The issues in this claim are fairly

straightforward.  On August 18, 2011, the claimant

suffered a compensable injury in the form of strained

neck and shoulder muscles as she lifted boxes at work. 
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The respondents accepted compensability of the claim;

thus, compensability is not an issue.  

Nor is the medical treatment that the claimant

has received thus far an issue.  The record shows that

the claimant was initially treated by family

practitioner and occupational physician, Dr. Gary

Moffitt.  Finding no objective diagnostic evidence of an

acute injury to her cervical spine or right shoulder,

and noting reported improvement in her symptoms, Dr.

Moffitt initiated a conservative course of treatment for

the claimant to ultimately include physical therapy. 

When this treatment failed to totally alleviate the

claimant’s symptoms, Dr. Moffitt referred her for an

MRI.  That study revealed findings consistent with a

“significant amount of degenerative changes.”  I note

that an annular tear at C6-7 was reveled from that

study.  Therefore, Dr. Moffitt referred the claimant for

a neurosurgical evaluation with Dr. Steven Cathey. 

After having reviewed the results of the claimant’s

diagnostic studies, and considering his negative

neurologic examination of the claimant, Dr. Cathey

opined that the claimant was not a candidate for spinal

surgery or other neurosurgical intervention. 

Thereafter, the claimant was referred to Dr. David

Cannon for epidural steroid injections as part of her
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conservative treatment.  These injections proved

ineffective in alleviating the claimant’s reported pain. 

Therefore, Dr. Moffitt referred the claimant for an

functional capacity evaluation.  That study showed that

the claimant could work in the sedentary to light work

category.  Upon receiving the results of that study, Dr.

Moffitt opined that the claimant had reached maximum

medical improvement for her August 18, 2011, cervical

strain and he assessed her with 5% permanent physical

impairment to the body as a whole.  He made this

assessment in correspondence dated February 6, 2012.

Thereafter, the claimant sought medical

treatment with neurosurgeon, Dr. Luke Knox.  Although

additional diagnostic studies directed by Dr. Knox

resulted in findings consistent with earlier studies -

that of changes consistent with mild degenerative disc

disease - Dr. Knox recommended the claimant undergo

surgery.  When a myelogram and CT scan later revealed

negative neurological findings with no evidence of acute

pathology, Dr. Knox persisted in recommending surgical

intervention.  I note that Dr. Knox made this

recommendation after the claimant had a positive, albeit

temporary, response to a diagnostic injection from Dr.

Holt.  I further note that Dr. Knox failed to ever

guarantee a successful outcome from this proposed
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procedure, nor did he ever state that this procedure was

medically required for her condition.  Rather, Dr. Knox

stated repeatedly that he was “hopeful” that this

proposed surgery would result in improvement in the

claimant’s pain.  In addition, Dr. Knox reiterated the

serious risks involved in this procedure, to include the

possible worsening of her condition. 

In the report from an independent medical

evaluation conducted by neurosurgeon, Dr. Richard Kyle,

on November 6, 2012, Dr. Kyle stated unequivocally that

he did not agree with Dr. Knox’s surgical

recommendation.  According to Dr. Kyle, the diagnostic

studies conducted under Dr. Knox’s direction simply

failed to show a surgical problem within the claimant’s

cervical spine.  Furthermore, Dr. Kyle noted that the

claimant’s “herniation” seen 8 months earlier at level

C6-7 had apparently resolved.  When a repeat MRI study

confirmed Dr. Kyle’s clinical findings and medical

conclusions, Dr. Kyle amended his report to state that

the claimant had reached maximum medical improvement as

of January 30, 2013.  Moreover, Dr. Kyle gave the

claimant a 7% permanent physical impairment rating to

the body as a whole as a result of her August 18, 2011,

injury.  I note that the respondents accepted this 2%

increase in the claimant’s permanent impairment rating. 
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In the absence of acute findings from this latest MRI

study, however, Dr. Knox persisted in recommending

surgery in hopes that the claimant might benefit from

this procedure, despite the risks involved.  

It is well-known that employers must promptly

provide medical services which are reasonably necessary

for treatment of compensable injuries.  Ark. Code Ann. §

11-9-508(a)(Supp. 2009).  However, injured employees

have the burden of proving by a preponderance of the

evidence that the medical treatment is reasonably

necessary for the treatment of the compensable injury. 

Owens Plating Co.v. Graham, 102 Ark. App. 299, 284

S.W.3d 537 (2008).  What constitutes reasonable and

necessary treatment is a question of fact for the

Commission. Id.; Anaya v. Newberry’s 3N Mill, 102 Ark.

App. 119, 282 S.W.3d 269 (2008).  When assessing whether

medical treatment is reasonably necessary for the

treatment of a compensable injury, we must analyze both

the proposed procedure and the condition it is sought to

remedy.  Deborah Jones v. Seba, Inc., Full Workers’

Compensation Commission Opinion filed December 13, 1989

(Claim No. D512553). 

Also, the respondent is only responsible for

medical services which are causally related to the

compensable injury.  Treatments to reduce or alleviate
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symptoms resulting from a compensable injury, to

maintain the level of healing achieved, or to prevent

further deterioration of the damage produced by the

compensable injury are considered reasonable medical

services.  Foster v. Kann Enterprises, 2009 Ark. App.

746, 350 S.W.2d 796(2009).  Liability for additional

medical treatment may extend beyond the treatment

healing period as long as the treatment is geared toward

management of the compensable injury.  Patchell v. Wal-

Mart Stores, Inc., 86 Ark. App. 230, 184 S.W.3d 31

(2004). 

The Commission has a duty to translate the

evidence on all the issues before it into findings of

fact.  Stone v. Dollar General Stores, 91 Ark. App. 260,

209 S.W.3d 445 (2005); Weldon v. Pierce Bros. Const.

Co., 54 Ark. App. 344, 925 S.W.2d 179 (1996).  Moreover,

the Commission has the authority to resolve conflicting

evidence and this extends to medical testimony.  Foxx v.

American Transp., 54 Ark. App. 115, 924 S.W.2d 814

(1996). The Commission has the duty of weighing the

medical evidence as it does any other evidence, and the

resolution of any conflicting medical evidence is a

question of fact for the Commission to resolve. Emerson

Electric v. Gaston, 75 Ark. App. 232, 58 S.W.3d 848

(2001); CDI Contractors McHale, 41 Ark. App. 57, 848
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S.W.2d 941 (1993); McClain v. Texaco, Inc., 29 Ark. App.

218, 780 S.W.2d 34 (1989).

Although the Commission is not bound by

medical testimony, it may not arbitrarily disregard any

witness’s testimony.  Reeder v. Rheem Mfg. Co., 38 Ark.

App. 248, 832 S.W.2d 505 (1992).  The Commission is

entitled to review the basis for the medical opinion in

deciding the weight and credibility of the opinion and

the medical evidence.  Maverick Transportation v.

Buzzard, 69 Ark. App. 128, 10 S.W.3d 467 (2000). 

Finally, there is no requirement that medical testimony

be expressly or solely based on objective findings, only

that the record contain supporting objective findings. 

Swift-Eckrich, Inc. v. Brock, 63 Ark. App. 118, 975

S.W.2d 857 (1998).

As a preliminary matter, I find that the

claimant’s argument on appeal concerning her medical

evaluations unpersuasive.  More specifically, the

claimant appears to suggest that, as among her  treating

physicians, the opinions of her evaluating physicians

should be given less weight than the opinions of those

physicians who conducted lengthier physical

examinations.  I find absolutely no authority for this

argument, nor do I find that the claimant has presented

authority for this argument.
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Otherwise, a review of the medical records in

this claim shows that the claimant received an

appropriate conservative course of medical treatment for

her compensable cervical strain from Dr. Moffitt.  For

example, Dr. Moffitt began her treatment by gathering

objective diagnostic information in the form of x-rays. 

Although these studies were negative for acute

pathology, when the claimant complained of new pain in

her SI area, Dr. Moffitt referred her for physical

therapy.  When her condition failed to improve with

physical therapy, Dr. Moffitt obtained a second opinion

from a neurosurgeon, Dr. Cathey (which was clearly a

reasonable and appropriate treatment step).  Based upon

his review of the claimant’s diagnostic studies and his

clinical examination of the claimant, Dr. Cathey opined

that the claimant suffered primarily from degenerative

disc disease in her cervical spine, and he stated that

she was not a candidate for surgical or other

neurological intervention.  Thereafter, Dr. Moffitt took

the next reasonable step in the claimant’s medical

treatment and referred her for a functional capacity

evaluation.  Based on the results of this evaluation,

Dr. Moffitt opined that the claimant was at maximum

medical improvement and he assigned her with a permanent

physical impairment rating of 5% to the body as a whole. 
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The claimant sought a second neurosurgical

opinion from Dr. Knox, who ordered a series of

diagnostic studies.  These objective studies showed that

changes to the claimant’s cervical spine over the course

of her conservative treatment had actually been

beneficial.  This conclusion was later supported by a

repeat MRI ordered by Dr. Kyle, confirming that the

claimant’s annular tear had actually healed and all that

remained were changes associated with degenerative disc

disease.  In spite of (1) the absence of any acute

neurological findings; (2) subsequent objective medical

findings that were very similar to those initially found

(with the exception of noted improvement in later

studies), and; (3)  regardless of the potential risks

and uncertain outcome of surgical intervention, Dr. Knox

refused to change his opinion, and stated that he would

be happy to “see” the claimant again and discuss her

surgical options.  

While I do not find that it is necessarily

unreasonable for the claimant to discuss her treatment

options with any physician she chooses, I find that the

condition for which she now seeks surgical intervention

is not causally related to her compensable cervical

strain of 2011.  Aside from strained muscles, if there

was any acute injury from that incident (such as a



Bardsley - G109857 13

tear), recent diagnostic studies show that it has long

since healed.  Therefore, objective medical evidence

supports this finding.  Moreover, two neurosurgeons, and

one occupational medicine doctor all agree that surgery

is not indicated for the claimant’s compensable injury;

that her condition is degenerative in nature.  And,

while I do not arbitrarily disregard the opinion of Dr.

Knox in this clam, I find his explanation for the

claimant’s need for surgery consistently evasive in that

he fails to conclusively state that this proposed

procedure, by which he hopes to offer the claimant some

relief from her pain, is necessitated by an acute

injury.  I find that Dr. Knox fails to so state for a

very simple reason: there is no objective medical

evidence in this claim to support such an opinion. 

Rather numerous x-rays, along with multiple other

diagnostic studies and procedures, to include MRI’s, a

CT myelogram study, cervical injections, and physical

therapy have all resulted in the same medical

conclusion: the claimant’s ongoing symptoms are the

result of degeneration that will only get worse with

time, regardless of surgical intervention.  

As far as the precise nature of claimant’s

compensable injury is concerned, therefore, the medical

record supports a finding that the only finding that
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could perhaps be considered acute - an annular tear -

not only became stable, but it actually improved in the

months following the claimant’s compensable injury. 

Further, although Dr. Knox has speculated that surgery

might help improve the claimant’s pain, he has also

enumerated the serious risks involved, including making

her condition worse.  In light of the fact that Dr. Knox

cannot guarantee an outcome, combined with the fact

that, by all credible accounts, this proposed surgery

appears to be elective, and given the serious risks

involved in such a procedure, I assign less weight to

the opinion of Dr. Knox than the other physicians in

this claim regarding the medical necessity for this

procedure.  Because I assign more weight to the opinions

of Dr. Moffitt, Dr. Cathey, and Dr. Kyle, I find that

the clamant has failed to prove by a preponderance of

the evidence that the surgical procedure Dr. Knox

proposes is reasonably necessary for the treatment of

her compensable injury.  Further, I find that the

claimant has failed to prove that the symptoms she now

alleges to suffer are causally related to her

compensable injury of August 2011, in that the

claimant’s most recent diagnostic studies confirm that

her cervical condition has, in fact, improved.  All that

remains now of the claimant’s cervical condition are
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degenerative changes that are unrelated to her

compensable strain.   Therefore, while I see no reason

for the claimant not to proceed with the cervical

procedure recommended by Dr. Knox if, after she consults

with him again she still elects to do so, I find that

the respondents do not bear liability for this medical

treatment.  I further find that the respondents are not

liable for any period of incapacity resulting from this

procedure.

Finally, I find that the claimant’s healing

period from her compensable injury likely ended on or

about February 6, 2012, and that it definitely ended no

later than January 30, 2013.  See, generally, Arkansas

Highway & Transp. Dep’t., 41 Ark. App. 1, 846 S.W.2d 670

(1993); see also, Mad Butcher, Inc. v. Parker, 4 Ark.

App. 124, 628 S.W.2d 582 (1982).  Further, I find that

the claimant has failed to prove that she remains in her

healing period for her compensable injury, or that she

has been unable to work since February 7, 2012. 

The weight of the credible medical evidence in

this claim fails to support the claimant’s self-serving

testimony that she is unable to work.  In fact, the

claimant’s functional capacity evaluation of January 24,

2012, revealed that the claimant could perform sedentary

to light work activities at that time.  Because Dr. Knox
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appears to be the only physician here who has opined

that the claimant is unable to work, and since he

appears to base that opinion primarily on the claimant’s

own conclusion that she is unable to work, I find that

more weight should be given to the opinion of Dr.

Moffitt, who upon reviewing the results of the

claimant’s functional capacity evaluation study opined

on February 6, 2012, that the claimant could work within

those limits imposed by that study.   Therefore, I find

that the claimant failed to prove that she remained in

her healing period and was totally unable to work after

February 6, 2012.  Accordingly, for those reasons stated

herein, I respectfully dissent from the majority's

opinion.

_______________________________
KAREN H. McKINNEY, Commissioner 


